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ISSUES PRESENTED* 


In the opinion of Appellant, the following issues are presented: 


1, Is United States v. Miller, -U.S. App.D.C.-,-F.2d-, 


(D.C.Cir. #22,332; March 23, 1970) to be construed 
as making an exception to the warrantless peeren Tules 
of Chimel v. California where the area poercned is in 
the lawful custody of the suspect being arrested? 
May a warrantless search incident to arrest extend to 
underneath a mattress on a bed in the room in which 
a suspect is arrested? 
May the police search a room when they nave arreste: 
@ suspect in the doorway of the room, and could as 
easily take him out of the room as into it? | 
RAFEFERENCE TO RULINGS: 


Transcript pp. 81-82 (Gun ruled admissible into evidence) 


* This case has not previously been before this Court. 


(fr.6 ,26 ,81-2, 100-1, 103 105-19 , 148-9 ,151-2 ,156 , 175-83 ; 204-8, 232-7, 
253,255-6,272-3.) 


STATEN:ENT OF THE CASE 

Appellant and lv arvin L. Robinson were tndicted for one count 
of robbery and two counts of assault with a deadly weapon aid The 
cases were scheduled to be tried jointly, but on the morning of the 
trial the Government moved for and was granted a severance. Tr.6.) 
Appellant was tried by a jury acd found guilty of robbery and two counts 
of simple assault. He was sentenced to two to fifteen years on the 
first count and one year on the other two, to run concurrently and 
commencing on completion of a sentence then being served under the 


Youth Correction Act. 


The Government's evidence against Appellant was as follows. 


Mr. Lawrence V’illiams testified that he was employed at the Diplomat 


Parking Lot at ith and Massachussets Avenue, N.V’. on Nov.7, 1969. 
‘Tr.106.) At about 3:30 p.m. he was approached by two men, one of whom 
informed him that he had a car in the lot. (Tr.107.) The witness entered 
the parking lot booth and placed a phone call, when one of the two men 
claiming to have a car in the lot told him to put down the phone, and 
one of them struck the witness on the head with a hard object. The 
witness identified Appellant as his assailant. (Tr.108-109.) 

The assailant took the witness's wallet and its contents, 
consisting of about $55.00 in cash ‘a ten, a twenty and a lot of ones) 
and a $65.00 check. /‘Tr.110-111.) The two robbers then ran down llth 
Street. (Tr.112.) About five or ten minutes later police officers arrived 


22 D.C. Code €§ 502, 2901. 
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at the scene and the witness told them he had been robbed, ‘and that one 
of the robbers ‘identified as defendant) wore brown alligator shoes 
and a light-colored jacket; one of the robbers had on grey slacks and 
the other light-colored slacks. (Tr.112.) About fifteen nfotacs later, 
the officers returned and took the witness to a building behind the lot. 
They went to the fifth floor, where the witness was shown two people, 
who .he was unable to identify. They then proceeded ‘the witness? 
two officers, and a detective’ to the second floor. tr. 113-114.) They 
knocked on a door with gun drawn. ‘Tr.26.) The door was opened by 
the defendant who the witness identified to the officers. The witness 
was not able to identify another man who was in the room. (Tr.118.) 
The Government introduced into evidence a jacket which was 
“back in the corner of the room” identified by the witness as 
resembling that worn by one of his assailants ‘Tr.116.), and alligator 
shoes found on the defendant at the time of his arrest. ‘Tr.117-118.) 


The witness testified that he had identified the defendant at a court 


ordered line up held about a month after the offense. (Tr.118-119.) 


Edward Johnson next testified that he had been helping at the 


Diplomat Parking Lot on the afternoon of Nov. 7, 1969, when he and 
Lawrence Williams were accosted by two men, one of whom pushed a 
gun in the witness's back. The witness identified defendant as one 
of the two. ‘Tr.148-149.) They took money from Lawrence w illiams, 


. 
. 
° 
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and ran down llth Street, then cut down an alley. ‘Tr.151.) The one 
identified as defendant wore a beige jacket, torn in back, and sun- 
glasses. ‘Tr.152.) The witness identified defendant again several 
days later at a line up. ‘Tr.156.) 

Officer Finkelberg of the Narcotics Squad testified that he 
was in an unmarked car at the corner of llth and Mass. Ave. N.V’., 
when he saw two Negro males leaving the Diplomat Parking Lot. One 
was backing out of the booth putting in his pocket a dark object 
taken by the officer fora gun. ‘'Tr.175-176.) The officer followed 
them and observed them entering 1006 Mass. Ave. {Tr.177.) 
Following conversation with the building manager, the officer ‘with 
Lawrence Williams, who had then joined him) went to Apartment 
41, where Williams, could not identify two suspects. ‘Tr.178.) 

They went to the attic, where no one was found, and then returned 
downstairs looking in the hallways. Cn the second floor, some 
noise was heard, and they proceeded to knock on several doors, one 
of which was opened by Appellant. (Tr.179.) 

Officer Finkelberg stated that Lawrence Williams immediately 
identified Appellant and he was arrested. In the room was also the 
co-defendant Robinson who could not be identified by Lawrence Will- 
tams as one of the assailants. Four other officers were present. 
'Tr.180.) 

The room was eight feet by ten or twelve feet and contained 


a table, a bed, a dresser, and a sink with a closet in the far corner. 


(Tr.181.) Officer Likout retrieved a toy pistol from under the mattress 


of the bed. ‘Tr.182.) Shoes, a coat, and a pair of sunglasses, were 


also seized. (Tr.183.) 


Officer Likout testified that he joined Cfficer Finkelberg and 


the others in the search of 1006 Mass. Ave. ‘Tr.103.) He had his 
weapon drawn as they knocked on the door of Room 25. appellant 
opened the door, was identified by Lawrence Villiams and was 
arrested. Mr: .. Robinson was the only other person in the on 
Officer Likout recovered the toy pistol ‘the Government exhibit) from 

underneath the mattress of the bed, between the Mattress and the 
spring. ‘Tr.204-205.) Robinson was searched and two Cwenty, dollar 
bills and one ten dollar bill recovered from him. (Tr.207.) Senaecees 
and a coat were also recovered from the room. INr.206-208.) 

Officer Blancato testified concerning the line-up procedure 
which was employed at the line up in which Williams and Edwards 
identified Appellant. 

Defendant testified himself and stated that he and Roueneen 
had met on the afternoon of November 7, 1969, and proceeded to the 
apartment of John Jones at 1006 Mass. Ave. (Tr. 232-233.) On arrival, 
Mr. Jones asked defendant and Robinson to stay in the room until his 
return, as he was expecting company, but had to go out to the aoe. 
(Tr.233.) Ten or fifteen minutes after Jones' departure the police 
had called in Police, open it up or I'll break it down" and defendant 
got up and opened the door. ‘Tr.233-234.) The police entered, told 


defendant to put his hands up. They searched him ‘and Robinson) A 


aoe 


handcuffed him and started to search the room. (Tr.235.) Defendant 


was wearing a blue leather coat, allegator shoes, gray pants and a 


brown, gray and burgandy sweat shirt. (Tr.235.) The police got the 
pistol from under the mattress and kept searching about ten minutes, 
indluding in their search the closet, from which they seized the tan 
coat. ‘Tr.236-737.) The closet was not an open one; ‘you can't 

just walk in and see it. (‘Tr.237.\ Defendant categorically denied 
any knowledge of the crime. ‘{Tr.237.) Likewise, he had no knowledge 
of the gun or the jacket seized from Jones' apartment. Tr.246.) 

Andre Diggs was called by defendant, and testified that he 
was defendant's rommate in November, 196°, and that defendant 
owned a blue leather jacket which he wore regularly. ‘Tr.253.) 

On the day of the crime, moreover, defendant had left his dwelling 
wearing 8 burgandy-~colored shirt and gray slacks ‘borrowed from the 
witness). ‘Tr.255-256.) 

In additionto the foregoing evidence, defendant, by cross- 
examination of the Government's witnesses brought out certain 
inconsistencies in the evidence. The jury, following summations 
of counsel and instruction by the court, evidently believed the 
essential element of the Government's case, and returned a verdict 
of guilty to the charges of robbery and simple assault ‘as a lesser 
included offense to the charged offense of assault with a deadly 


weapon). 
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Prior to trial, the defense indicated that it opposed introduction 
of the gun, coat, and other items seized by the police. A pre-trial 
hearing on the question of these items’ admissibility was accordingly 
held. At the conclusion of this hearing, the judge ruled the items 
admissible. 
In connection with this ruling, upon learning that foun Jones, 


rather than Appellant was the ' lawful occupant’ of the room in which 


Appellant was arrested the judge stated: Mr. Jones was the lawful 


occupant. Therefore, the defendant, Mr. Williams, doesn't have the 
standing to raise the question, then, does he, under the meer case, 
cited in Miller?’ And the court went on to quote the case, conciecinah 
“Now if this is Mr. Jones' apartment, it seems to me that Mr. Jones 
is the only one who can raise the svestion of the illegality of the 
search. The court ruled the gun admissable. Tr .81-82.) | 

Prior to the Government's opening statement the subject was 


27 | ¥ 
reverted to by the Government, referring to the Chimel and Miller 


2/  Chimel v. California, 395 U.S.752, 23 L.Ed.2d 685,89 S.Ct.2034 ’1969) 


3/ United States v. Miller, - U.S. App.D.C.-,-F.2d-, (D.C. Cir. 
#22 ,332; March 23, 1970) 


a= 
cases; and stating that under Miller @ person lawfully in a place could 
challenge a seizure from thet place. ‘Tr.100.’ The court then suggested 
that the Government give up use of the gun "out of an abundance of 
caution", but the Government insisted that its case would be sub- 
stantially weakened without it. The court concluded by admitting 
the gun into evidence under ay erceron for hot pursuit, under the 
authority of Varden v. Bae nd also under the authority of Dennis 
Miller on March 23, 1970... (Tr.101.) The findings of the gun was 
proved, it was introduced into evidence, and the Government referred 
to the gun in its opening and final arguments to the jury. ‘Tr.105,272, 


273.) 


I, Introduction of the gun into evidence was error. 
Tr.45,70,72,82. 
The court relied on an erroneous reading of the cases and did 
not address himself to the relevant standards for admissibility 
of evidence found during search incident to arrest. 
It is clear that the trial court did nct grasp the significance of 
the Chimel case. The essential teaching of that case is that a 
search incident to a lawful arrest is valid only insofar as it does not 


extend beyond an area from which the suspect might lay his hands on 


a weapon or destructible evidence. In so holding, the Supreme Court 


ee overruled prior cases ‘most notably Rabinowit: v. United. _tes 


States)which had allowed warrantless searches incident to a lawful 


387 U.S.294,18 L.Ed. 2d 782,87 S.Ct. 1642 (1967) 
S/ 339 U.S.56,94 L.Ed.653,76 S.Ct. 480 
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arrest ranging throughout a dwelling in which the arrest oe EO 
These prior holdings were based ona vague and variously articulated 
notion that such searches were reasonable. Chimel agtes clear 
that the only reason justifying such warrantless searches ae pro- 
tection of the arresting officers and protection of evidence. If an 
area is not within the actual scope of the suspect's power to reach, 
then such an area is likewise beyond the scope of authorized search 
by the arfesting officers. 

In this case, the gun was seized from underneath the mattress 
in the face of the following factors indicating that that area was not 
within the authorized scope of search. 

: 6/ 

1) The defendant claims to have been handcuffed at the time. 

2) There were four police officers at the scene, to take 

custody of the two suspects. 

At least one officer had his gun drawn. ‘Tr. 45.) : 

The defendant had been patted down and taken into custody 
before Officer Likout picked up the mattress and somes 

the gun. 

Underneath a mattress is so inaccessible ‘especially under 
these circumstances), that there was no reason to fear defen- 


dant could have acquired a weapon from it. 


The Governments' witness asserts he was not handcuffed. | (Tr.70.) 


During the pre-trial hearing, the judge had curtailed defense 
counsel's line of questioning seeking to ascertain whether the suspects 
were handcuffed or arrested at the time of the search. His comments 
at that point are a further indication that he did not believe Chimel to 
be applicable to the instant case. (Tr.72.) 
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The court, however, does not appear to have considered these 
factors at all. Its, final ruling on this subject indicates that it con- 
sidered the matter closed by a supposed “exception of hot pursuit. 
under Warden v. Hayden, 387 U.S. 294, 18 L.Ed. 782,875.Ct. 1642 (1967). 
The latter case upheld introduction of evidence obtained during course 
of a search of an entire house which the authorities were going 
through room by room in hot pursuit of a fugitive. Evidence found 
while in hot pursuit of a fugitive is validly admissible; but while 
Warden v, Hayden permits certain searches in connection with hot 
Pursuit, it is not authority for enlarging the scope of search incident 
to arrest merely because the arrest has resulted from a “hot pursuit”. 


In fact, Warden v. Hayden, insofar as it applies to the facts 


of this case, is entirely consistent with Chimel, ratherthan consti- 


tuting an exception, In this case, a robber was chased into a house 
which was entered by the police in hot pursuit . The officers spread 
out in search of him, and in the course of the search, certain evidence - 
was found and seized. The court in that case was equally insistent 
upon the proposition that only the exigencies of the practical situation 
can justify warrentless seizure of evidence. The court states “The 
permissible scope of search must, therefore, at least, be as broad as 
may be reasonably necessary to prevent the danger that the suspect 

at large in the house may resist or escape. 387 UlS. at 299, 87 S.Ct. 


at 1646. (Emphasis added.) 


-l0- 
Hayden, therefore recognized tha with an armed suspect at 


large in the immediate vicinity of the pursuing officers, seizure of 


- i t . °3 t 


evidence is permissible when it is found in the course of a ‘search 
undertaken for the reasonable purpose of protecting the police by 
discovering weapons, accomplices, or the suspect himself. 
Hayden doesnt address itself to the case where the pursuit: has 
ended. Accordingly, although the entry into the room in the instant 
case was justified, the police conduct thereafter must be Eeeae 
by standards for warrentless search incident to arrest. 

In addition to its reliance on its missinterpretation of Hayden, 
the court relied on United States v. Miller, - U.S. App.D.C.-,F.2d- 
‘D.C. Cir. 422,332; March 23, 1970) to justify introduction of the gun into 
evidence. 

After the hearing on the motion to suppress, the court quoted 
from Miller as follows: “The established principle is that suppression 


of the product a Fourth Amendment violation can be successfully urged 


only by those whose rights were violated by the search itself, not 


those who are aggrieved solely by the introduction of damaging evidence. " 
The court then concluded "Now, if this is Mr. Jones' apartment, it 
seems to me that Mr. Jones is the only one who can raise tnetenestion 
of the illegality of the search. (Tr. 82.) 
This is a totally erroneus interpretation of Miller. Persons 


lawfully on the premises are without question entitled to question 


=he 

searches of the premises. The Fourth Amendment protects persons, 
not places. Katz V. United States 389 U.S. 347,351,19 L. Ed. 2d 
576 587, 88 S. Ct.507 /1967). 

The court's mis-interpretation, moreover, is exploded by the 
very next sentence to the one cuoted by the court: ‘Of course, as 
a person lawfully on the premises, Appellant has standing to challenge 
the officer's entry into the suite itself, Jones v. United States, 362 
U.S.257,267 (1960). ° (Slip Opinion at p.4.) The Miller court 
next pointed out that the Appellant's own testimony established 
“that he had no authority to open or use the drawer in which the gun 
was found, nor is there any suggestion that the gun itself belonged 
tohim... ‘Slip opinion at p.4.) 

The Miller court continued: Although the man they sought 
was in view from the moment the door was opened, (the police) had 
no way of knowing who else might be on the premises. In those circum- 
stances, the police could justifiably conduct a search of the suite to 


*. 


assure themselves that no hostile and possibly dangerous persons were 


hiding in the other rooms. Warden v. Hayden, 387 U.S.294,299 (1967). 


(Slip opinion at p.5.) 
The above portion of Miller points out the two essential 
Particulars by which that case is distinguished from the instant case. 
First, in Miller, the gun was seized from an area which the 
defendant himself admitted he had no right of access. The closed 


drawer in a doctor's office from which the gun was extracted in Miller 
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was an area which Miller, although lawfully on the ner was 
not entitled to have access to. In the instant case, however, there 
was no such finding. In fact, defendant was left generally in charge 
of the apartment while his host ‘went out, and it can hardly be claimed 
that he had no right to place things under the mattress, and consequently 
no standing to protest illegal removal of items from that location. 

As a second aspect of the court's mis: -reliance on Miller, 
Appellant asks this court to note that, although hostile and possibly 
dangerous persons" (Miller, slip opinion at page 5) may have lurked 
under the bed, justifying a "search of that area under the hot pursuit 

exception of Warden v. Hayden (supra) such persons could hardly 
escape detection lying between the rere and the springs of a bed. 
The search under the mattress was clearly for the purpose of uncovering 
evidence rather than to protect the arresting officers by ferreting out 
dangerous accomplices. 

We see, therefore, that the court erroneously eaten to 


consider factors bearing on the Chimel criteria, and that it reached 


this conclusion due to a mis-placed reliance on Warden v. Hayden 


and a mis-application of the Miller case to this case. 
2. Chimel and its progeny do not permit search and seizure 
of items from under a mattress. | 
If the trial judge had addressed himself to the * Chimel question ", 


he would have had to conclude that the search was illegal. To be 
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admissable under Chimel, the gun would have had to have been 
seized from an area which the defendant could in fact have reached 
for the purpose of securing a weapon or destroying evidence, 

It has already been pointed out (p.8. supra) that a number of 
factors conspired to make the areas between the mattress and bed springs 
inaccessible to defendant at the time when the gun was seized. 
Defendant was already “in custody" and may have been handcuffed. 

In any case he was greatly overpowered by the presence of four men and 
@ female detective - a force more than sufficient to prevent him from 
reaching for a gun with any prospect of success. At least one of the 
arresting officers had his gun drawn at the time. 

The final factor is that mattresses, unlike desk drawers, or 
Pillows, or the like, cannot be readily flung aside to retrieve items 
lying under or within. To suppose that the defendant could have 
tossed aside a mattress to snatch @ gun, or alternatively could have 
knelt down and probed between mattress and springs to recover a 


weapon, is to assume a lack of presence of mind on the part of the 


police which verges on the ludicrous. {To imagine that he could have 


done so handcuffed is impossible.) 

In United States v. Barca (10th Cir.1969) search of a nine foot 
by twelve foot room was held illegal where the Suspect was confined 
to a limited area of that room and was handcuffed, on the grounds that 


under these circumstances, it was impossible for him to excercise 


any control over the searched area. So in this case. But because of 


“417 F. 24 103 (10th Cir. 1969) 
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the court's refusal to consider Chimel applicable, the question of 
whether defendant was in fact handcuffed was not extensively inquired 
into, 7 

It appears clear, therefore, that the court must have concluded 
the search in violation of Chimel if it had addressed itself to that issue, 

3. Chimel and its progeny do not permit search of a room 

incident to an arrest where the arrest took place in a doorway 
and suspect could easily be removed from the private premises, 

Appellant contends that Chimel and the related cases, properly 
construed, require the arresting officers, when making a warrentless 
search justified as an incident to a lawful arrest to confine themselves 
to the area in which they will do inno violence to the Fourth Amendment 
protection against warrentless searches. 

A corollary to this elementary proposition is that arresting 
officers should not be allowed to arrest aperson in the doorway toa 
Private room and then back him into the room to justify searching the 
room, when it would be equally, if not more, convenient to bring the 
suspect forth into a semi-public area. 

In this case, Appellant opened the door between an apartment 
house hallway (common to all residents) and a private dwelling. As he 
stood in the doorway, he was arrested and searched, and his presence 


‘in’ the room was made the basis for a search of the room. 


If the.true motivation for the search had been protection of the 


arresting officers and of evidence, it is clear that this objective could 


have been accomplished with greater certainty, and noinvasion of 
“ppellant's rights by stepping the Appellant one step forward into a 
presumably bare hallway furnishing little or no possibility of concealed 
weapons, etc. Instead, the officers entered the apartment themselves, 
using Appellant's presence as a pretext for his own presence. 

The opportunity for abuse of the Fourth Amendment by conven- 
iently arranging the place of arrest in order to justify warrentless search 
was noted by the Supreme Court in Chimel- , which ‘pointed out that the 
wide scope of search permissible under prior cases gave law enforce- 
ment officials the opportunity to engage in warrentless searches by 
merely arranging to make their arrest in the suspect's house, rather 
than elsewhere. 

In this case, of course, the place of arrest was dictated by 
circumstances rather than the design of the police; but the search of 
the room was _ justified as a result of Appellant's presence in the 
room - a presence which was compelled by the police themselves, 
rather than circumstances 

A companion case to Chimel, Shipley v. California, 395 U.S,818, 
89 S.Ct. 2053, 23 L.Ed. 2d 732 1969) treated a case similar to 


the instant case: 


“[{T Jhe Constitution has never been construed by this Court 


to allow the police, in the absense of an emergency to arrest 
8 person outside his home and then take him inside for the 
purpose of conducting a warrentless search. On the contrary, 


eo 
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te - 


‘it has always been eed that Gree Roase cannot law- 
fully be searched without a search warrant, except as an 
incident to a lawful arrest therin'." 395 U.S. at 767; 23 L. 

Ed. at 696. 

In this case, Appellant was neither in nor out of the room when 
he was arrested, but rather in the doorway. An identical situation 
was treated in United States v. Goad, 426 F.2d 86 (10th 011970) 
in which the court stated: 

“Goad was arrested as he stood in the kitchen Socrwarm The 

arresting officers were outside the house at the moment of 

arrest . . . Indeed it was necessary that he [Goad] remove 
himself from the doorway before entry into the kitchen could 
be effected . . . Under such circumstances it cannot be said 
that the officers were in the house as a lawful incident of 
Goad's arrest." 426 F.2d at 89. 
To allow such arrests to serve as the basis for eamenees searches 


is quite obviously to expose suspects to police tactics designed to 


circumvent the strictures impesed by Chimel that searches are to be 


confined to the area actually necessary for protection. Whether such 
tactics were actually practiced in this case as a matter of conscious 
circumvention of the law is of no consequence here; to permit this 
search on grounds that the police have not been shown to be improperly 
motivated, would be to debilitate Chimel by exposing suspects to the 
tactic of leading them to the place the police wanted to search, without 


ut : ~ 4¢ 
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regard to the fact that the safety of evidence and the officers themselves 


could be better secured by leading the subject an equal distance ina 
different direction. 

Searches which are conducted by shams of this sort are imp- 
ermissable. Hill v. United States, 135 U.S.App.D.C,233, 418 F 2d 
449 (1968). See also Sibron v. New York 1392 U.S. 40,88 S. Ct. 1889, 
20 L. Ed. 2d 917 in which the officer's thrusting his hand into the 
suspect's pocket was held in fact to have been for the purpose of 
securing evidence, and that the suggestion that he had to protect 
himself was, under the circumstances, mere pretext. 


The keystone of the warrantless search, in all circumstances 


is necessity. 


This is true of searches in connection with “hot pursuit: . 


Warden v. Hayden: '. . . as broad as may reasonably be necessary to 
Prevent the dangers .. ." 

This is true of “stop and frisk' searches. Terry v. Ohio, 
392 U.S.1,20 L Ed.2d 889, 88 S.Ct. 1868: “The scope of the search 
must be strictly tied to and justified by the circumstances which render 
its initiation permissible." 

And this is true in its fullest and most vigorous sense in 
connection with the search incident to arrest. Chimel v. California. 

Appellant submits that this cardinal requirement, this sin qua non, 
to legality of a warrantless search requires the arresting officers, 
when confronted with a choice of two ways of satisfying the necessity 


of self-protection and Preservation of evidence from a suspect's 


-18- 
destructive hands, that the officers must follow the course calculated 
to encroach least upon the suspect's rights, since the alternate means 
is not necessary in light of the existence of an equally effective 
procedure. 

Here such a choice was offered. Appellant could ie been 
removed from the doorway of the room and the necessity of protecting 
officers and evidence would have been completely satisfied. 3 They 
chose instead, to enter the room with Appellant; and having entered it, 
of course, they sought to Protect themselves by searching the room. 
They thus accomplished in derogation of Appellant's Fourth Amendment 
rights, what they could have done innocently - and at no ee 
to the eventual prospect of their case against the suspect, since they 
could have obtained a search warrant without significant delay. 

Appellant was hence entitled to suppression of the gun as 
evidence on grounds that the arresting officers did more warrantless 
searching than was justified by necessity. 

4. The error was not harmless. 

Tr. 127, 128 144. 
od Paws ee eS site i Tacaeteee 

To argue that the error in aairoteion of the gun into evidence 

was not insignificant, but rather was crucial to the outcome of the 


case, we can do no better than to consult the words of the Goverment 


attorney when the subject was under discussion at the suppression 


hearing: “Well, I think the recovery of the gun is something. ‘With- 


out the recovery of the gun, the finding of one man lends some credence 


to maybe we do have the identification wrong. I have the jacket, but 


-l19- 
there was no money recovered." /Tr.101.) 
We elaborate on the factors throwing the Government's case 

into question. ‘l) Two assailants fled the parking lot. Only one 
could be identified by the parking lot attendants. If the surveillance 
of the duo was as complete as the Government's evidence suggested 
it was, where ‘the jury might ask) had the second man gone? ‘2) Stolen 
from Lawrence Williams were ‘a lot of ones anda sixty-five dollar check, 
none of which were recovered from either Appellant or his companion in 
the room. Where ‘the jury might ask) in the space of several minutes 
they had between the offense and the arrest, had the money and checks 
gone? /3)Is not it, strange ‘the jury might ask) that the primary identi- 
fication witness could not remember such facts as whether the suspect 
wore sunglasses, or whether he had a Prominent gold tooth; or a 
mustache ‘Tr.127,128.) and may have told inconsistent versions of 
who opened the door in 1006 Massachussetts Avenue.‘Tr.144.) ‘4 A 

? 
number of other small inconsistencies in the witness's stories were -e Sastes 
revealed by cross-examination. 


It is certainly impossible, therefore, to conclude that the 


error was harmless beyond a reasonable doubt. Chapman v. California, 


386 U.S. 18 /1966). 
Conclusion: 
Appellant respectfully submits that reversal of his conviction is 


required by the introduction into evidence of.the gun contrary to law. 


Ly SO oie. 
Lemuel R. Green 


Joseph H. Sharlitt 
Counsel for Appellant 
‘appointed by the Court) 
1120 Twentieth Street, N.W., Suite 511 
Washington, D.C. 20036 
'202), 293-2424 


octagon alien 
Bibetictits Ra 


cae aay 
Beige sect 


§ BSahalldl 


“fer the District oH Cok bis 


INDEX 


Counterstatement of the Case 
The Offense 
The Trial 
Argument: 
I. The trial court properly denied appellant’s motion 
to suppress evidence 
II. The police acted properly in entering the room when 
appellant opened the door and was immediately iden- 
tified by the complainant as one of the robbers 
Conclusion 


TABLE OF CASES 


Chapman v. California, 386 U.S. 18 (1966) 
*Chimel v. California, 395 U.S. 752 (1969) 
*Dorman v. United States, U.S. App. D.C. —, 435 F.2d 
385 (1970) (en banc) 
Harrington v. California, 394 U.S. 250 (1969) 
“Scott v. State, 7 Md. App. 505, 256 A.2d 384 (1969) 
Shipley v. California, 395 U.S. 818 (1969) 
Terry v. Ohio, 392 U.S. 1 (1968) 
United States v. Goad, 426 F.2d 86 (10th Cir. 1970) 
*United States v. Harris, —— U.S. App. D.C. —, 435 F.2d 
74 (1970) 
United States v. Lozaw, 427 F.2d 911 (2d Cir. 1970) 
*United States v. Miller, D.C. Cir. No. 23,332, decided March 
23, 1970, supplemental opinion, March 19, 1971 
United States v. Pino, 431 F.2d 1043 (2d Cir. 1970) 
*Warden v. Hayden, 387 U.S. 294 (1967) 


OTHER REFERENCES 


18 U.S.C. § 5010(b) 
22 D.C. Code § 502 


* Cases chiefly relied upon are marked by asterisks. 


ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether the trial court properly denied appellant’s 
motion to suppress evidence when the evidence showed that 
the police seized the toy gun from an area within three to 
four feet from where appellant and Robinson were standing. 

II. Whether the police acted properly in entering the 
room when appellant opened the door and was immediately 
identified by the complainant as one of the robbers. 


* This case has not previously been before this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,769 


Unrtep States or America, Appellee, 


Vv. 


Roserr L. Wiuu1sMs, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed January 28, 1970, appellant and 
Marvin L. Robinson were each charged with robbery (22 
D.C. Code § 2901) and two counts of assault with a dan- 
gerous weapon (22 D.C. Code $502). On April 1, 1970, 
the Government’s oral motion for severance of defendants 
was granted by the Honorable John H. Pratt, and appel- 
lant’s trial was held on April 1 and 2 before Judge Pratt 
and a jury.’ Appellant was found guilty of robbery and 
two counts of simple assault. On October 6, 1970, appellant 
was sentenced to imprisonment for two to fifteen years for 


10On April 2 the Government’s motion to dismiss the indictment against 
Robinson was granted. 


(1) 


2 


the robbery and one year for each of the assaults, the 
sentences to run concurrently.? This appeal followed. 


The Offense 


On November 7, 1969, Lawrence Williams was employed 
as an attendant at the Diplomat Parking Lot located at 
Eleventh Street and Massachusetts Avenue, N.W. (Tr. 11- 
12, 106). At approximately 3:30 p.m., while Mr. Williams 
was on the telephone and his friend Edward Johnson was 
standing outside the booth, appellant* and another man 
approached and requested their automobile (Tr. 12, 107). 
Williams recognized appellant as a man he had seen on 
two previous occasions standing in front of a building 
located behind the parking lot (Tr. 13, 107-108).* He be- 
came suspicious when one of the men related that a friend 
had the ticket for their car, since he was not in the practice 
of giving out tickets to people he had seen before (Tr. 13, 
107). Sensing the possibility of trouble, Williams retreated 
to the parking lot booth to call the main office for help, but 
his attempt was aborted when appellant entered the booth 
and hit him on the head with a pistol (Tr. 15, 109).° As 
the other man pushed Edward Johnson into the booth (Tr. 
54, 149), appellant went through Williams’ pockets and 
removed approximately $55.00 in cash ° and a $65.00 check 
(Tr. 110). The two culprits, having obtained their booty, 
exited and ran down Eleventh Street (Tr. 16, 112). 

At about 3:30 p.m. Officers Steven Finkelberg and Marion 
Wendell were stopped in their unmarked cruiser at a red 


* The sentences were to commence on expiration of another sentence appellant 
was then serving under the Federal Youth Corrections Act (18 U.S.C. § 5010 
(b)). 

* Appellant was wearing brown alligator shoes and a light-colored jacket 
(Tr. 15-16, 112). 

+ This building fronts on Massachusetts Avenue (Tr. 14, 108). 

iliiams noted that the gun looked like a .45, but the impact did not 
produce 2 wound (Tr, 23). ‘‘[I]t just felt harder than plastic.’’ (Tr. 24.) 


6 Williams remembered that he had ‘‘a lot of ones and twenty and ten [sic]’” 
(Tr. 111.) 
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light in the vicinity of Eleventh Street and Massachusetts 
Avenue, N.W., when they saw two Negro males wearing 
tan coats ‘‘turning from the Diplomat parking booth.’’ 
(Tr. 61.) They followed the men and observed them going 
south on Eleventh Street, through an alley to Tenth Street 
and into the building at 1006 Massachusetts Avenue, N.W. 
(Tr. 61, 176-177). The officers then drove to the parking 
lot booth and were told by Williams that he had just been 
held up by two men. Williams said that one man wore a 
tan coat and brown alligator shoes (Tr. 112) and that one 
wore gray slacks and one wore light-colored slacks (Tr. 
112). 

Cfficers Finkelberg and Wendell then returned to 1006 
Massachusetts Avenue and kept the building under sur- 
veillance until Officers Likout and Wooten arrived (Tr. 62, 
177). Finkelberg and Likout then entered the building and 
were met by the manager, Sherman Calloway, who informed 
them that two men with tan coats were in apartment 41 
(Tr. 63). By this time the other two officers and Williams 
had joined Finkelberg and Likout, and all five proceeded 
to apartment 41. Upon arrival, however, Williams could 
not identify either of the two occupants (Tr. 63, 178).’ 
After randomly knocking on doors on the second floor in 
an attempt to obtain some information as to the where- 
abouts of the suspects, they heard noises emanating from 
one end of the hallway and knocked on the door of the 
apartment located in that area. When Finkelberg an- 
nounced, ‘‘ Police officers, we want to talk to you’’ (Tr. 65, 
179), appellant, dressed in brown alligator shoes, opened 
the door. Williams immediately declared, ‘‘That’s the guy 
who robbed me.’’ (Tr. 66, 180.) They entered and found 
another suspect, Marvin Robinson, standing in the middle 
of the room (Tr. 66, 180). It was a small room, about eight 
feet by twelve feet, with a little table and a bed to the right 
of the doorway, a dresser to the left, a sink in the corner, 
and a closet opposite the bed (Tr. 67). Appellant stood 


7 The two occupants, Johnny Lott and Frederick O’Donnell, were arrested 
for a narcotics offense (Tr. 63, 188). 
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approximately three feet from the bed (Tr. 68), and Robin- 
son was approximately three to four feet from the bed and 
three feet from the dresser (Tr. 68). Finkelberg placed 
appellant under arrest and patted him down (Tr. 69) while 
Likout lifted the mattress of the bed and seized a toy gun 
similar in appearance to a .45 caliber weapon (Tr. 70, 
205). He also seized $50 in cash from Robinson,” a tan 
coat which was draped over the open closet door,” and a 
pair of sunglasses lying on the night table by the bed (Tr. 
205-207). 


The Trial 


After a hearing the trial court denied appellant’s motions 
to suppress the physical evidence and the identifications by 
Williams and Johnson (Tr. 80-82). Williams, Johnson, 
Officers Finkelberg and Likout testified to the events of 
November 7, 1969."° Both Williams and Johnson testified 
to having identified appellant in a lineup and then pro- 
ceeded to identify appellant in court (Tr. 109, 119, 150, 156). 
Williams also made an in-court identification of appellant’s 
shoes and the jacket seized from the room (Tr. 116-117) ; 
Johnson identified the jacket and recalled that he had seen 
a tear in the jacket worn by one of the robbers similar to 
the tear in the jacket before him in court (Tr. 152-153). 

Appellant testified that on November 7, 1969, he met 
Marvin Robinson during the course of job-hunting. The 
two decided to call upon a Mr. Jones, who lived at 1006 
Massachusetts Avenue, N.W., so that appellant could col- 
lect a debt (Tr. 231-233, 241-242). Jones did not repay 
appellant but rather announced that he had to go to the 
laundry and requested that appellant and Robinson remain 
in the room to await the arrival of his girl friend (Tr. 233). 


8 The currency included two $20 bills and one $10 bill (Tr. 207). 


° The Government and appellant stipulated that Williams testified before 
the grand jury that appellant ‘‘did not have the jacket on as he entered the 
room, that the jacket was balled up and thrown back in the corner.’’ (Tr. 258.) 


10 At trial Johnson testified that the man standing behind him, and not 
appellant, was the man who hit Williams (Tr. 151). 
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While waiting, appellant heard a knock on the door and 
answered it, only to find the police and Lawrence Williams. 
Appellant admitted that he wore brown alligator shoes but 
claimed that his attire was “‘[b]rown alligators, gray pants, 
brown and gray and burgundy sweat shirt, and a blue 
leather coat.’? (Tr. 235.) Andre Diggs was brought up 
from the Youth Center (Tr. 249) and testified that he was 
appellant’s roommate on November 7, 1969. He remem- 
bered that on that day appellant wore gray slacks, a bur- 
gundy shirt and a blue leather jacket when he left the prem- 
ises in the morning (Tr. 254-256). The case then proceeded 
to verdict. 


ARGUMENT 


I. The trial court properly denied appellant’s motion to 
suppress evidence. 


(Tr. 19-20, 66-70, 81-82, 100-101, 235) 


Appellant asserts that the seizure of the toy gun from 


underneath the mattress was improper under Chimel v. 
California, 395 U.S. 752 (1969). His argument ignores the 
record, which is replete with testimonial evidence of the 
necessity for the officer’s actions.” 

Chimel v. California held that, although an officer cannot 
search any room other than that in which an arrest occurs 
as incident to that arrest, it is reasonable for him to search 
“‘the area into which an arrestee might reach in order to 
grab a weapon or evidentiary items.’’ 395 U.S. at 763. The 
Court went on to explain that ‘“‘a gun on a table or in a 


11 Appellant initially claims that the trial court improperly declined to con- 
sider Chimel and that its conclusions were based on misplaced reliance on other 
cases (Appellant’s Br. at 12). We must point out that appellant never raised 
the Chimel issue in his argument on the motion to suppress (Tr, 81-82) and 
even ignored the issue when the prosecutor cited Chimel (Tr. 100-101). We 
think that appellant is certainly precluded from raising this point now. Further- 
more, since the trial court did correctly deny the motion to suppress, we see 
no prejudice in the fact that it did not cite Chimel but relied only on Warden 
v. Hayden, 387 U.S. 294 (1967), and United States v. Miller, D.C. Cir. No. 
22,332, decided March 23, 1970, supplemental opinion, March 19, 1971. 
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drawer in front of one who is arrested can be as dangerous 
to the arresting officer as one concealed in the clothing of 
the person arrested.’’ 395 U.S. at 763. The permissible 
scope of an arrest-based search under the Chimel guide- 
lines has been held to extend beyond mere arm’s length 
and into the area into which a suspect could lunge, leap, 
or dive in order to gain control of a weapon or destroy 
evidence. Scott v. State, 7 Md. App. 505, 256 A.2d 384 
(1969). 

In the instant case appellant determines the mattress to 
be ‘inaccessible to defendant’? because he was in custody 
and may have been handeuffed. He argues that he was 
overpowered by the presence of four men and a female 
detective, and he asserts that a mattress cannot readily be 
flang aside to retrieve items from underneath it (Appel- 
lant’s Br. at 13). Appellant, however, has disregarded 
many essential factors which lead to the inescapable con- 
clusion that the teachings of Chimel were not violated. 
First, the dimensions of the room were approximately 
eight feet by twelve feet (Tr. 68). Second, the room con- 
tained a bed, dresser, sink, and closet (Tr. 67). Third, 
appellant was not alone in the room but was in the company 
of the other suspect, Marvin Robinson (Tr. 66). Fourth, 
both appellant and Robinson were standing approximately 
three to four feet from the bed after the officers entered 
the room (Tr. 68-70). Fifth, neither suspect was hand- 
cuffed. Sixth, the police were investigating an armed 
robbery. Seventh, appellant had been identified as one of 
the robbers (Tr. 19-20). 

Under these circumstances it was imperative for the 
police to investigate immediately any easily accessible area 
in that small room for weapons or for the proceeds of the 
robbery. The bed was obviously accessible to both suspects. 
It would be unreasonable to expect the police to enter a 
room occupied by two suspects in an armed robbery but 


12 Although appellant claims to have been handcuffed before the officers 
conducted their search (Tr. 235), Officer Finkelberg testified that neither 
appellant nor Robinson had been handcuffed when the gun was seized (Tr. 70). 
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to require that they cannot insure their safety by searching 
in or under furniture located three feet from the suspect’s 
grasp. Cf. Terry v. Ohio, 392 U.S. 1, 23 (1968)." 


II. The police acted properly in entering the room when 
appellant opened the door and was immediately identi- 
fied by the complainant as one of the robbers. 


(Tr. 19, 66) 


Appellant’s contention that the seizure was invalid be- 
cause the officers could have removed him from the doorway 
without ever entering the room ignores reality and borders 
on the frivolous. We initially note that appellant never 
raised this issue at trial, so he must now be relegated to a 
prayer for this Court to find plain error. Frp. R. Crm. P. 
52(b). His failure to raise the issue in the District Court 


13'We also note that cases such as the instant case involving *‘hot pur- 
suit’’ offer fruitful grounds for an exception to Chimel, for it seems ‘¢unrea- 
sonable to require police to leave the scene of an arrest in order to obtain a 
search warrant when they are already legally there to make a valid arrest, and 
when there must almost always be a strong possibility that confederates of the 
arrested man will in the meanwhile remove the items for which the police have 
probable cause to search,’’ Chimel v. California, supra, 395 U.S. at 774. Failure 
to make that immediate search may therefore result in the loss of evidence. 

This Court has recently stated that the doctrine of pursuit as reflected in 
Warden v. Hayden, supra note 11, is not affected by Chimel. United States v. 
Miller, supra note 11. The Second Circuit has also recently ruled admissible 
a search of a bedroom when the suspects were arrested at the front door of the 
apartment. United States v. Pino, 431 F.2d 1043 (2d Cir. 1970). Although 
Pino was a pre-Chimel case, the court stated that it believed ‘‘that the search 
would have been proper even if it had oceurred today.’’ Id. at 1045. Since the 
police had observed the suspects through a window preparing narcotics and 
had arrested the suspects at the doorway as they attempted to leave, it was 
necessary for the officers to search immediately so that the heroin would not 
be destroyed or removed. ‘‘{NJothing in Chimel casts any doubt on the 
propriety of a search which is conducted under circumstances where an im- 
mediate and thorough search is imperative.’’ Id. at 1045; accord, United 
States v. Lozaw, 427 F.2d 911, 917 (2d Cir. 1970), (Lumbard, C. J., con- 
curring). 

In the instant case exigent circumstances existed in that the police entered 
the room in hot pursuit, not knowing whether Robinson was appellant’s partner 
in crime. It was ultimately reasonable and necessary, therefore, for them to 
lift the mattress in search of a suspect or his weapons. Warden v. Hayden, 
supra note 11; United States v. Miller, supra note 11. 
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also results in a lack of evidence as to whether the officers 
observed Robinson standing in the room when appellant 
opened the door. Obviously, if such were the case, the 
police would have been derelict if they had not entered to 
apprehend a second suspect in the robbery. 

Nevertheless, even if they did not observe Robinson until 
after they were inside the room, the police obviously fol- 
lowed the only reasonable course of action. They knew 
that two suspected armed robbers had recently sought 
refuge in the building. When appellant opened the door, 
he was immediately identified as one of the culprits (Tr. 
19, 66). It is beyond imagining that appellant would now 
recommend that the police should have ordered him into 
the hallway and never crossed the portal into the room. 
If for no other reason, the police would have been obligated 
to accompany appellant into the room so that he could 
obtain his coat. Furthermore, since they were in ‘‘hot 
pursuit’? of two robbery suspects, it would be ludicrous to 
imagine that the officers should disregard the possibility 
that appellant’s confederate stood just behind the door. 
See Dorman v. United States, — U.S. App. D.C. —, 435 
F.2d 385 (1970) (en banc) ; United States v. Harris, — US. 
App. D.C. —, 435 F.2d 74 (1970). 

The cases cited by appellant are inapposite, for they deal” 
with situations in which the suspect was arrested some 
distance from his house and returned solely for the pur- 
pose of a search for evidence, Shipley v. California, 395 
U.S. 818 (1969), or in which the suspect was arrested in a 
doorway and taken to the police cruiser, and the police 
then returned to the house to perform a search. United 
States v. Goad, 426 F.2d 86 (10th Cir. 1970). 

In any event, since appellant was positively identified at 
a lineup and in court by both Lawrence Williams and EKd- 
ward Johnson; since he wore the distinctive alligator shoes, 
and a tan jacket with a tear in the back was found in the 
room; and since he was found shortly after the robbery in 
the building into which the police had seen the fleeing felons 
enter, we maintain that any possible error in the introduc- 
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tion of the gun into evidence, assuming such error arguendo, 
was certainly harmless. Harrington v. California, 394 U.S. 
250 (1969) ; Chapman v. California, 386 U.S. 18 (1966). 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


Tuomas A. Fuannery, 
United States Attorney. 


Joun A, Terry, 
Donatp T. Bucky, 
JEROME WIENER, 
Assistant United States Attorneys. 
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